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COMMENT

PARKS, PEOPLE, AND PRIVATE PROPERTY:
THE NATIONAL PARK SERVICE AND
EMINENT DOMAIN

By
STEVEN A. HEMMAT*

Private property serves as a major source of land in the creation,
development, and growth of national parks in the United States.
The National Park Service relies upon various acquisition meth-
ods and alternatives, such as fee simple purchases, donation of
land, exchanges of land, positive and negative easements, zoning
restrictions, and other governmental regulations. Additionally,
the general Condemnation Act of 1888 authorizes officers of the
National Park Service to exercise condemnation authority when-
ever they are empowered to acquire real estate. This Comment
examines the development of land acquisition policy, acquisition
authority, and the processes of general land acquisition and con-
demnation. A short survey of several national park areas follows.
The author concludes that the grant of broad condemnation
power is an unsatisfactory delegation of authority to unelected of-
ficials. Granting condemnation power to allow for the inclusion of
private property into national park units must be done by Con-
gress on an individualized basis and adopted through the demo-
cratic political process. Several statutory and administrative re-
forms are proposed.

* J.D. 1986, Northwestern School of Law of Lewis and Clark College; B.A.
1983, Whitman College. The author gratefully acknowledges Ron Arnold of the
Center for the Defense of Free Enterprise, Grace Sheppard and Willis Kriz of the
NPS Land Resources Division, and Warren Brown of the NPS Division of Park
Planning and Special Studies for their assistance in the preparation of this
Comment.
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936 ENVIRONMENTAL LAW [Vol. 16:935

I. INTRODUCTION

Until 1959, Congress carved the national parks primarily out
of federal public domain lands. State governments, private phi-
lanthropists, and other federal agencies transferred additional
lands to the National Park Service (NPS).! This pattern changed
with the authorization of the Minute Man National Historical
Park in 19592 and the Cape Cod National Seashore in 1961.° In
both cases, Congress authorized the purchase of predominantly
private land to serve as the basis of the park. In contrast to the
“old parks”* policy of eventual acquisition of private inholdings,
the “new parks”® policy was acquisition of all privately-owned
lands within park boundaries,® in some cases using the power of
eminent domain.” Despite the fact that the 1983 Land Protection
Plan policy has since clarified and stressed alternatives to out-
right fee acquisition,® condemnation as a method of acquiring pri-
vate land for national park units continues up to the present

1. StarF ofF House Sucomm. oN PusLic LANDS AND NATIONAL PARKS, LAND
AcquisITION PoLicy AND PROGRAM OF THE NATIONAL PARK SERVICE, 98th Cong., 2d
Sess. 3 (Comm. Print 1984) (84 C.I.S. H442-5) [hereinafter House REPORT].

2. 16 U.S.C. § 410s-410x (1982).

3. 16 U.S.C. §§ 459b-1 to 459b-8 (1982).

4. “Old parks” refers to those units established before July 1959. “New
parks” are units established after 1959. See Revised Land Acquisition Policy, 44
Fed. Reg. 24,790-92 (1979).

5. Id.

6. Professor Joseph Sax, a noted authority on parks, believes that park acqui-
sition policy should not distinguish between old and new parks. He states a policy
should

only distinguish: (1) between lands needed by the parks for basic resource
protection, administrative purposes, or visitor use, which should be ac-
quired in fee; and those where the only need is to insulate basic resources or
uses, where development rights or easements or some other lesser interest
should be acquired; and (2) between lands where potentially incompatible
use requires acquisition to protect the parks, and those lands where . . .
incompatible uses should be tolerated.
Sax, Buying Scenery: Land Acquisitions for the National Park Service, 1980
Duke LJ. 709, 715, 737-38 (1980). Perhaps from a resource protection standpoint
the Professor’s distinction makes perfectly good sense. However, pressure groups
which defend the rights of park inholders (e.g., the National Inholders Associa-
tion) could make the adoption of such a policy a political impossibility. Id. at 739.

7. This does not imply that condemnation was never exercised in the creation
of “old parks.” See, e.g., 16 U.S.C. § 47e (1982).

8. Land Protection Plans, 48 Fed. Reg. 21,124-25 (1983).
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1986] EMINENT DOMAIN 937

day.®

The “taking clause” of the fifth amendment places a limita-
tion on the inherent sovereign power of eminent domain'® by pro-
viding that “private property [shall not] be taken for public use
without just compensation.”’* While the NPS Organic Act does
not specifically vest the power of eminent domain in the agency,'?
Congress has delegated a broad power of eminent domain*? to the
NPS through the Condemnation Act.'* In a significant decision

9. Park “units” include lands authorized in Title 16 of the United States
Code, such as national parks, preserves, monuments, memorials, historic sites, his-
torical reserves, recreation areas, seashores, lakeshores, and battlefield parks. The
National Park Service currently administers over 79 million acres of land in 337
units throughout the United States. House REPORT, supra note 1, at 2; telephone
interview with Grace Sheppard [hereinafter interview with Sheppard], Deputy
Chief of the Land Resources Division, NPS (Oct. 18, 1985). In addition, this Com-
ment will use the words “eminent domain” and “condemnation” interchangeably.

10. “It [eminent domain] does not require recognition by constitutional pro-
vision, but exists in absolute and unlimited form . . . . The concept of the power
is an inherent attribute of sovereignty.” J. SACKMAN, NicHoL’S THE Law or Emi-
NENT DoMaIN, §§ 1.14, 1.3 (rev. 3d ed. 1985) [hereinafter NicHoL’s].

11. US. Consrt. amend. V, cl. 5.

12. The NPS Organic Act reads:

The service thus established shall promote and regulate the use of the Fed-
eral areas known as national parks, monuments, and reservations thereinaf-
ter specified . . . by such means and measures as conform to the fundamen-
tal purpose of the said parks, monuments, and reservations, which purpose
is to conserve the scenery and the natural and historic objects and the wild-
life therein and to provide for the enjoyment of the same . . . for future
generations.
16 U.S.C. § 1 (1982).

13. “The Congress shall have Power to dispose of and make all needful Rules
and Regulations respecting the Territory or other Property belonging to the
United States . . . .” US. Consr. art. IV, § 3, cl. 2.

14. When an officer of the Government has been . . . authorized to pro-
cure real estate for the erection of a public building or for other public
uses, he may acquire the same for the United States by condemnation,
under judicial process, whenever in his opinion it is necessary or advanta-
geous to the Government to do so, and the Attorney General of the United
States, upon every application of . . . such . . . officer, shall cause proceed-
ings to be commenced for condemnation within thirty days from receipt of
the application at the Department of Justice.

40 U.S.C. § 257 (1982) (emphasis added). The original purpose of the bill was to
give the option of condemnation of sites for public buildings in the cases where
the government could not acquire the property on reasonable terms by contract.
HR. Rep. No. 409, 50th Cong., 1st Sess. 1 (1888) (88 C.1.S. H2599). See infra note
116 and accompanying text.
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938 ENVIRONMENTAL LAW [Vol. 16:935

interpreting the Condemnation Act, the U.S. Supreme Court
stated that it does not impose:

any limitations upon the authority of the officials designated by
Congress to exercise its power of condemnation . . . . Far removed
from the time and circumstances that led to the enactment of [the
Act] in 1888 . . . this Court must be slow to read into [the statute]
today unexpressed limitations restricting the authority of the very
officials named in the [Act] as the ones upon whom Congress chose
to rely.'®

The NPS is therefore empowered to exercise condemnation power
at all national park units unless specifically prohibited. Curiously,
Congress has also granted eminent domain power to some park
units under their respective authorizing acts within title 16 of the
United States Code.®

This Comment discusses the development of acquisition pol-
icy, acquisition authority, and the process of land acquisition (in-
cluding condemnation) within the National Park System. A lim-
ited survey of several national park areas follows and analyzes
both effective and unsuccessful attempts by the NPS to utilize a
variety of land acquisition and protection tools. Due to the false
expectations of individual landowners and the lack of a uniform
policy standard to address the use of eminent domain within the
national parks, park managers possess wide discretion which un-
necessarily increases the amount of conflict and tension existing
in condemnation actions. The root of the problem lies in the
broad eminent domain authority granted to those officers under
the general Condemnation Act of 1888." This Comment con-
cludes with a proposal for several important statutory and admin-
istrative reforms intended to alleviate the current situation.

15. United States v. Carmack, 329 U.S. 230, 236 (1946), reh’g denied, 329
U.S. 834 (1947); Note, United States v. Carmack, 27 B.UL. Rev. 229 (1947). But
see NICHOL’s, supra note 10, at § 3.21(4) (“The right to exercise the power of
eminent domain must be conferred in express terms or by necessary implication
. . . . Authority to establish or construct does not imply authority to condemn.”).

16. See infra note 112.

17. 40 U.S.C. § 257 (1982).

This content downloaded from
50.236.80.144 on Mon, 11 Jul 2022 06:04:56 UTC
All use subject to https://about.jstor.org/terms



1986] EMINENT DOMAIN 939

II. LAND AcQUISITION BY THE NATIONAL PARK SERVICE

A. Development of Acquisition Policy

In 1968, the National Park Service (NPS) began to develop
formal policies for the acquisition of private lands.'®* One NPS
policy, adopted in 1979,'® made a distinction between inholdings
(non-federal lands within the boundaries of a park existing before
July 1959) and other lands. In contrast to the “old park” policy of
eventual acquisition, the “new park’?° policy was generally one of
prompt acquisition of all privately-owned lands within park
boundaries. Residents on the acquired properties were allowed to
retain a life estate or estate for a period of years as long as the
use of the land did not threaten park resources.

Between 1979 and 1981, the General Accounting Office
(GAO) published a number of reports which blasted the NPS for
acquiring too much land in fee rather than relying on alternative
means of land protection.?! The reports were highly controversial
and sparked a discussion about alternate ways to protect fully the
National Park System, prevent hardships on property owners,
and make the most cost-effective use of federal funds available
for park acquisition.??

In May of 1982, the Department of the Interior published a

18. The Administrative Procedure Act (APA) exempts rulemaking procedures
from “matter(s) relating to agency management or personnel or to public prop-
erty.” 5 US.C. § 553(a)(2) (1982) (emphasis added). However, NPS acquisition
policies follow procedures under the Interior Departmental Manual (DM), which
recommends a minimum public comment period of thirty calendar days after the
date of a proposed rule’s publication in the Federal Register. 318 DM 6.4D, No.
2137 (June 30, 1982).

19. Revised Land Acquisition Policy, supra note 4. See generally Lambert,
Private Landholdings in the National Parks: Examples from Yosemite National
Park and Indiana Dunes National Lakeshore, 6 Harv. ENvTL. L. REv. 35, 38
(1982).

20. Revised Land Acquisition Policy, supra note 4.

21. See CoMPTROLLER GENERAL OF THE UNITED STATES, THE FEDERAL DRIVE
TO ACQUIRE PRIVATE LANDS SHOULD BE REAssEsseEp, CED-80-14 (Dec. 14, 1979);
CoMPTROLLER GENERAL OF THE UNITED STATES, FEDERAL LAND ACQUISITIONS BY
CoNDEMNATION—OPPORTUNITIES TO REDUCE DELAYS AND Costs, CED-80-54 (May
14, 1980); U.S. GENERAL AcCOUNTING OFFICE REPORT To SENATOR TED STEVENS,
FEDERAL LAND AcQUISITION AND MANAGEMENT PRAcTICES, CED-81-135 (Sept. 11,
1981).

22. House REPORT, supra note 1, at 5. See infra note 35.
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940 ENVIRONMENTAL LAW [Vol. 16:935

new final policy statement entitled “Use of Federal Portion of the
Land and Water Conservation Fund.”?® In response to this policy,
the 1979 land acquisition policy and guideline was withdrawn,**
and new policy implementation instructions went into effect on
May 11, 1983.%¢

Under the new policy, a “Land Protection Plan” (LPP) must
be prepared by the appropriate superintendent for each unit in
the National Park System that contains private or other non-fed-
eral land within its boundaries. Park superintendents were to
complete the LPPs by September 30, 1985.

Under the LPPs, each superintendent was required to deter-
mine what land or interests in land need to be in public owner-
ship and what means of protection other than acquisition are
available to achieve unit purposes as established by Congress. Ad-
ditionally, the LPPs were to be used to inform landowners about
NPS intentions to buy or protect land through other means
within the unit, help managers identify priorities for making
budget requests and allocating available funds to protect land
and unit resources, and find opportunities to help protect the unit
by cooperating with state or local governments, landowners, and
the private sector.?® Although not all of the LPPs were completed
by the expected completion date, most of the LPPs for the active
units (those in the process of acquiring land) were completed by
the deadline.””

B. Acquisition Authority

Authority for general parkland acquisition comes from sev-
eral sources, including the Land and Water Conservation Fund
Act,? and the Uniform Relocation Assistance and Real Property
Act.? Additional authority emanates from the specific acts which

23. See 47 Fed. Reg. 19,784 (1982).

24. See 48 Fed. Reg. 85 (1983).

25. Land Protection Plans, supra note 8, at 21,121.

26. Id. at 21,123.

27. Telephone interview with Warren Brown, Program Analyst for the Divi-
sion of Park Planning and Special Studies and co-author of Land Protection Plans
(Oct. 28, 1985).

28. 16 U.S.C. §§ 4601-4 to 4601-11 (1982).

29. 42 U.S.C. §§ 4601-4655 (1982).
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1986] EMINENT DOMAIN 941

established each park unit.?® A brief overview of the first two acts
is beneficial to understand the process by which parks are created
within the National Park System.

The Land and Water Conservation Fund Act of 1965 estab-
lished the Land and Water Conservation Fund (Fund), which
provides the majority of funds for the federal acquisition of park
and recreational lands.®® The Fund is currently authorized at
$900 million per year through 1989,*2 although expenditure of
money from the Fund is predicated upon the action of Congress.**
After the budget for the Fund is approved by Congress, not less
than forty percent can be allocated for federal acquisition. The
remainder is to be used to match funds with the states in their
planning, acquisition, and development of state and local parks.**
Due to severe budget cuts, the future viability of the Fund for
federal park acquisition is in serious question.®®

The Uniform Relocation Assistance and Real Property Ac-
quisition Act of 1970 (Relocation Act)®® is applicable to all federal
land purchases and confers several benefits upon owners whose
lands have been acquired by federal agencies. Under the Reloca-

30. House REPoORT, supra note 1, at 1. See also text accompanying note 12.

31. 16 U.S.C. §§ 4601-4 to 4601-11 (1982); Glicksman & Coggins, Federal Rec-
reational Land Policy: The Rise and Decline of the Land and Water Conserva-
tion Fund, 9 CoLuM. J. ENvTL. L. 125 (1984); HousE REPORT, supra note 1, at 3.

32. 16 U.S.C. § 4601-5(c)(1) (1982). Of the over 2.8 million acres which have
been purchased by federal agencies, the National Park Service acquired nearly 1.5
million acres of this land at a cost of almost $2 billion between 1965 and 1983.
Adding the land the NPS acquired through transfer and exchange from federal
agencies, the total amount of acreage increased to almost 44 million acres.
Glicksman & Coggins, supra note 31, at 125; House REPORT, supra note 1, at 4,
86-87.

33. 16 U.S.C. § 4601-6 (1982). See also Glicksman & Coggins supra note 31, at
138-39.

34. 16 U.S.C. § 4601-8(b) (1982).

35. The relevant sections of the 1987 Reagan budget proposal, recently ap-
proved by Congress, will drastically curtail Park Service Fund land acquisition
authority. Pub. L. No. 99-500, Pub. L. No. 99-591. With an unappropriated budget
authority balance of 4.3 billion dollars estimated to exist in the Fund by 1987, the
Reagan proposal will allocate to the NPS a mere 15.2 million dollars for land ac-
quisition, a decrease of 23 million dollars from 1986 levels. Executive Office of the
President, Office of Management and Budget, Budget of the United States Gov-
ernment, Fiscal Year 1987 I-N51, I-N52 app. (1986); see also [16 Cur. Devel.]
Envtl. Rep. (BNA) 1831-32 (Feb. 7, 1986).

36. 42 U.S.C. §§ 4601-4655 (1982).
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tion Act, federal agencies are required to offer an owner no less
than the approved appraisal of the fair market value of the prop-
erty. Additionally, the Relocation Act stipulates that the acquir-
ing agency must pay for most, if not all, of what it may cost to
convey title of the property and moving expenses for both owners
and renters.*’

1. Process of general land acquisition

The purchase of land units in fee for the NPS is the respon-
sibility of the land resources divisions of the regional offices of the
NPS, or, if one exists, the Land Acquisition Office at the park
level. The real property interests sought after by the NPS and the
order in which the parcels are to be acquired are documented in
each park’s Land Protection Plan.?® Prior to commencing negotia-
tions, the respective division or office is to map the property, pro-
cure title evidence, complete and approve an appraisal of fair
market value, and in some instances conduct a land survey.*®

The Relocation Act requires the NPS to offer the landowner
no less than the fair market value of the land.* However, the leg-
islation does not prevent acquisition of the property for more
than the value appraised. In fact, with the exception of the Big
Cypress National Preserve and the Everglades National Park,
most land purchases have been for more than the value appraised
by the NPS.** Recent legislative enactments have limited the au-
thority of the NPS to acquire lands in excess of the approved
appraised value without the prior consent of the Appropriations
Committees of Congress.*?

37. See 41 C.F.R. §§ 114-50.100 to .1306 (1985) (specific Interior regulations
implementing the Relocation Act). See generally Annotation, Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970, 33 ALR. Fep. 9
(1977).

38. Land Protection Plans, supra note 8, at 21,125.

39. House REPORT, supra note 1, at 116.

40. 42 U.S.C. §§ 4601-4655 (1982); U.S. DEPARTMENT OF JUSTICE, LAND AND
NATURAL RESOURCES DivisioN, A PROCEDURAL GUIDE FOR THE ACQUISITION OF REAL
PROPERTY BY GOVERNMENTAL AGENCIES 29 (1972) (“Unless properties are to be
donated to the United States, owners should not be requested to consummate a
settlement for less than the approved appraisal of the property.”).

41. House REPORT, supra note 1, at 116.

42. When this situation results, a letter stating the offered amount along with
the appraised value, pertinent background information, justification for the acqui-
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1986] EMINENT DOMAIN 943

Several existing alternatives to NPS acquisition of fee simple
interests may also adequately preserve unit resources. The acqui-
sition of easements,*® zoning restrictions,** government regula-
tions,*® and less-than-fee property interests‘® have been utilized

sition, and justification for the excess cost is submitted to the respective appropri-
ation committees. Id. at 117.

43. Easements convey only some of the rights in a parcel of property. They
may be either positive (giving right of access), or negative (restricting certain ac-
tivities on the land). Examples of positive provisions are public access along a
river or trail, NPS access to manage resources, and utility rights of way. Examples
of negative provisions include restrictions on tree cutting, excavation or grading,
extraction of resources, hunting or fishing, residential development, and commer-
cial or industrial uses of land. It is an extremely flexible and useful tool to protect
unit resources. Land Protection Plan policy recommends the use of easements
where: (a) some, but not all private uses are compatible with unit purposes; (b)
current owners desire to continue current types of use and occupancy of the land
under terms set by NPS; and (c) scenic values need protection or access by the
public or NPS only over a portion of the land. Land Protection Plans, supra note
8, at 21,127. Easements, however, may necessitate substantial monitoring and en-
forcement costs should the easement be violated. House REPORT, supra note 1, at
29.

44. Zoning is based on the power of government to protect the public health,
safety, and welfare by regulating the use of land. Prohibitions and restrictions
falling within this exercise of “police power” may generally be invoked by the
government without making compensation to those adversely affected. J. GELIN &
D. MiLLER, THE FEDERAL Law oF EMINENT DOMAIN 55 (1982). But see R. EPSTEIN,
TAKINGs: PRIVATE PROPERTY AND THE POWER OF EMINENT DOMAIN (1985) (question-
ing the constitutionality of such takings under the “police power”). Some author-
izing legislation specifically provides for cooperation between NPS and local gov-
ernments in the development of zoning regulations. The Land Protection Plan
policy recommends the consideration of zoning when: (a) local government has a
local zoning ordinance in place or appears to be willing to adopt one; (b) there is
evidence of state and local support for the protection objectives of the unit; (c)
some reasonable private use of the land is consistent with unit purposes; and (d)
private land use needs to be controlled and managed rather than prohibited to
meet unit objectives. Land Protection Plans, supra note 8, at 21,126. Zoning has
three major disadvantages: (a) the potential for political change on local zoning
boards and planning commissions could undercut the resource protection pro-
gram; (b) zoning will not provide opportunities for public use and access; and (c)
NPS enforcement costs may be expensive.

45. In addition to zoning, federal agencies along with state and local govern-
ments may utilize a number of other laws that can help protect unit resources.
These regulations may control air and water pollution, dredging or filling of wet-
lands, hunting and fishing, tree cutting, resource extraction and excavation, and
sub-division of land. Land Protection Plans, supra note 8, at 21,126. “Regulations
cannot usually provide for public use, but can prevent harm to natural or cultural
resources.” Id.

46. An NPS unit may find it desirable to allow private owners to reserve cer-
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944 ENVIRONMENTAL LAW [Vol. 16:935

by the NPS in various units instead of outright fee acquisition.*’
The use of these methods, either singly or in combination with
each other, would have to be tailored to the unique needs of each
individual unit.*®

If, after careful consideration of the various protection alter-
natives, absolute fee acquisition is still deemed necessary, the
NPS unit must engage in the procedure outlined above to acquire
the property. Acquisition methods utilized include: (a) purchase
of fee or less-than-fee interests from a willing seller; (b) donation
of fee or less-than-fee interests by private landowners, conserva-
tion groups, state and local governments; (c) exchanges of land;
(d) transfer of land from other federal agencies; and (e) condem-
nation of land. It is the last method, condemnation of land by

tain interests, such as a reservation of the right to occupy or use the property for a
term (usually 25 years) or until death. Such compatible private uses of the land
may result in great advantages for both the NPS and the private owner. The Park
Service would be assured of eventually acquiring the tract at a value below the
cost of an outright fee simple acquisition, while the private owner would receive
ready cash from the NPS purchase and still remain on the land. The disadvantage
is that life or term estates do not provide for immediate public use or access to the
property.

47. In choosing between the acquisition or regulation of park land, Professor
Sax suggests the government acquire an ownership interest in fee if one of the
following conditions exists: (1) the land is needed for occupancy by the Park Ser-
vice or by park visitors; (2) the land, though not necessary for occupancy, requires
the acquisition of interests under the law of eminent domain; or (3) the federal
government imposes constraints that go beyond the kind of regulations that have
become familiar under the general police power in American law or in the resolu-
tion of conflicts between neighbors. Sax, Helpless Giants: The National Parks
and the Regulation of Private Lands, 75 MicH. L. Rev. 239, 269 (1976). In these
times of governmental fiscal restraint, funds may not be available to procure land
under condition (3) above, especially if the government is constitutionally com-
pelled to first expend its limited financial resources under conditions (1) and (2).
See supra note 35. Even though the Supreme Court struck down the automatic
spending cuts provision of The Balanced Budget and Emergency Deficit Control
Act of 1985 as an unconstitutional delegation of executive power to an officer of
Congress, (Bowsher v. Synar, 106 S. Ct. 3181 (1986)), the 1987 Budget has been
adopted conforming to the Act, thereby causing severe budget cuts in non-exempt
federal agencies such as the NPS.

See generally Pub. L. No. 99-177, §§ 200-275, 99 Stat. 1038-1101 (1985) (popularly
known as the “Gramm-Rudman-Hollings Act”). ’

48. See OFFICE OF THE ASSISTANT SECRETARY FOR FisH AND WILDLIFE AND
Parks, U.S. DEPARTMENT OF THE INTERIOR, NEW TooLs FOR LAND PROTECTION: AN
INTRODUCTORY HANDBOOK 8 (1982) (an excellent matrix to visualize and match va-
rious management objectives, activities, and conservation techniques).
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1986] EMINENT DOMAIN 945

exercise of eminent domain power, that will be the primary focus
of the remainder of this Comment.

2. Process of condemnation

The general statutory provisions which regulate condemna-
tion proceedings are codified in the Condemnation Act*® and Dec-
laration of Taking Act.*® The Condemnation Act empowers an au-
thorized federal government officer to acquire real estate by
condemnation. This legislation allows eminent domain power to
be utilized by the NPS without a similar grant of power in the
NPS Organic Act.’! The rules of litigation between the federal
government and the private landowner before a United States
district court are mandated in Rule 71A of the Federal Rules of
Civil Procedure.’? The Department of Justice processes the con-
demnation cases for the NPS.®*

The Uniform Real Property Acquisition Policy, as adopted
and applied to the NPS in the Code of Federal Regulations, re-
quires that the agency, to the greatest extent practicable, make
every reasonable effort to acquire real property without resort to

49. See supra note 14.

50. [T]he petitioner may file in the cause, with the petition or at any time
before judgment, a declaration of taking signed by the authority empow-
ered by law to acquire the lands described in the petition, declaring that
said lands are thereby taken for the use of the United States . . . . Upon
the filing said declaration of taking and of the deposit in the court, to the
use of the persons entitled thereto, of the amount of the estimated compen-
sation stated in said declaration, title to the said lands in fee simple abso-
lute . . . shall vest in the United States of America . . . and said compensa-
tion shall be ascertained and awarded in said proceeding and established by
judgment therein . . . . If the compensation finally awarded in respect of
said lands, or any parcel thereof, shall exceed the amount of the money so
received by any person entitled, the court shall enter judgment against the
United States for the amount of the deficiency.

40 U.S.C. § 258a (1982).

51. See supra text accompanying notes 12 and 14.

52. “While formerly state law controlled procedural matters, since Rule 714,
Federal Rules of Civil Procedure, which establishes the procedure to be followed
in eminent domain actions . . . procedural as well as substantive matters in fed-
eral condemnation cases are controlled by federal law.” UNIFORM APPRAISAL STAN-
DARDS FOR FEDERAL LAND AcQUISITIONS, INTERAGENCY LAND AcQuisiTiON CONFER-
ENCE 3 (1973).

53. See supra note 14.

This content downloaded from
50.236.80.144 on Mon, 11 Jul 2022 06:04:56 UTC
All use subject to https://about.jstor.org/terms
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litigation.®* However, condemnation action and, therefore, resort
to the courts, is generally needed when a landowner is unwilling
to sell at the government’s offered price. In this situation an NPS
unit files a “Complaint in Condemnation” pursuant to the Con-
demnation Act. The landowner continues to occupy the premises
until the final price of the tract is determined by the court.®®

However, if a tract is believed by the NPS to pose an immi-
nent threat to the unit resources, the NPS may exercise its vested
power of eminent domain under the Declaration of Taking Act.®®
This process allows the NPS to take immediate possession of the
land, without waiting for determination of the price of the land.
Declaration of Taking actions require the NPS to deposit with
the court the agency’s proposed compensation for the tract. The
landowner may use the funds at the court’s discretion.’” If the
compensation finally awarded by the district court exceeds the
amount received by the former landowner, the court will enter a
judgment against the NPS for the deficiency plus interest.®®

III. SurvEY OF NATIONAL PARKS

A survey of several units demonstrates the process of land
acquisition. These units were chosen because of: (1) their varied
approaches to land acquisition; (2) their different powers vested
by legislative enactment; and (3) their varied sizes, locations and
longevity.

A. Cape Cod National Seashore

The Cape Cod National Seashore (Seashore) was established
by Congress on August 7, 1961.° It encompasses some 43,524

54. 41 C.F.R. §§ 114-50.301 and .302 (1985).

55. See supra text accompanying note 14; interview with Sheppard, supra
note 9.

56. Supra note 50.

57. Courts generally allow 90% of the amount deposited by the federal gov-
ernment to be released to the landowner, depending upon the amount of out-
standing taxes, liens, and other encumbrances on the property. Telephone inter-
view with Willis Kriz, Chief of the Land Resources Division, NPS (Apr. 18, 1986).

58. See supra text accompanying note 50; interview with Sheppard, supra
note 9.

59. 16 U.S.C. §§ 459b-1 to 459b-8 (1982). See generally Thomas, The Cape
Cod National Seashore: A Case Study of Federal Administrative Control Over
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acres of land and water on the outer cape. The authorized bound-
ary includes about thirty-nine miles of ocean beach along the
outer cape and six and one-half miles of beach fronting Cape Cod
Bay. This was one of the first units created of previously private
residential and commercial properties. After twenty-five years,
the Seashore is still actively pursuing a plan of land acquisition.®®

The Cape Cod National Seashore Act of 1961%! confers upon
the Secretary of the Interior (Secretary) the authority “to acquire
by purchase, gift, condemnation, transfer from any Federal
agency, exchange, or otherwise, the land, waters, and other prop-
erty, and improvements thereon.”®? Acquisition by condemnation
is specifically set out in the Act and includes several restraints on
the power of the Secretary. Persons whose land has been acquired
through condemnation may elect to retain the right of use and
occupancy of the property for residential purposes for a term of
twenty-five years or less.®® The Act also suspends the Secretary’s
authority to acquire improved property®® by condemnation so
long as the towns comprising the Seashore have in force, and ap-
plicable to the property, a duly adopted, valid zoning bylaw ap-
proved by the Secretary.®® The unit has adopted “use guidelines
for private property” that direct private owners of improved
property to comply with the Act.®® This “Cape Cod formula” cre-

Traditionally Local Land Use Decisions, 12 B.C. ENvTL. AFF. L. REv. 225 (1985).

60. See generally Cape Cod National Seashore Land Protection Plan (1985).
The Act originally appropriated $16 million to the unit for acquisition purposes.
This amount was increased in 1970 to $33.5 million, and to almost $43 million in
October 1983. 16 U.S.C.S. § 4596-8 (1985 Supp.)

61. 16 U.S.C. §§ 459b-1 to 459b-8 (1982).

62. 16 U.S.C. § 459b-1 (1982).

63. 16 U.S.C. § 459b-3(a)(1) (1982).

64. Improved property is defined as “detached, one-family dwelling the con-
struction of which was begun before September 1, 1959, together with so much of
the land on which the dwelling is situated.” 16 U.S.C. § 459b-3(d) (1974).

65. 16 U.S.C. § 459b-3(b)(2) (1974).

66. The guidelines explain that an owner may jeopardize his eligibility for a
“Certificate of Suspension of Condemnation of Improved Party” if the property is
used in a manner inconsistent with the purposes of the Act.

Examples of compatible activities include normal maintenance and upkeep of
private property, minor modifications of existing structures and outbuildings, re-
placement of roofing, and the repair or replacement of utility lines. Incompatible
activities include (1) subdivision, timbering, or intensification of current uses
which may be detrimental to the Seashore purposes; (2) alterations of existing
structures or new construction having one or more of the following characteristics:
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ated, in effect, federal zoning in the form of indirect federal con-
trol over local land use decisions.®’

As of December 31, 1983, roughly 18.6% of the federally ac-
quired land at the Seashore had been taken through the power of
eminent domain (condemnation and declaration of taking), with
ten percent of the land condemned under the Declaration of Tak-
ing Act procedures. Less than one percent of the acreage was pro-
tected by easement.®® Few landowners have retained the use and
occupancy of their property under the provisions of the Act. Life
estates comprise a very small number of tracts.®® Of the “ade-
quately protected” land, the NPS directly controls 62.7% of the
Seashore, with the rest of the land under the control of other fed-
eral agencies, the state, local government, and others.”®

Of the remaining fifty-six parcels to be protected, the Sea-
shore proposes the purchase of fee simple interests in only
twenty-nine of the 261 acres. Less-than-fee acquisition (such as
easements) by the NPS will protect 169 acres, while cooperative
agreements will be achieved for the other sixty-three acres. Zon-
ing will continue to give some level of protection to environmental

(a) new separate residences or new residences physically linked to the existing
structure, (b) replacement of a major structure with one that is larger than its
predecessor by more than fifty percent, (¢) impairment of historical integrity of an
identified historic structure; (3) expansion of existing uses to a point where they
cause damage to the scenic, cultural, or natural resources of the area; (4) conver-
sion of non-commercial property to commercial uses; (5) damage to natural, scien-
tific, or cultural resources including topographic changes or disruptions of natural
drainage patterns, or disturbance of natural vegetation or wildlife; (6) creation of
hazards that endanger the safety of park visitors; (7) major increase in commercial
use or traffic at access or crossing points on interior park roads which could result
in hazardous conditions that may endanger the safety of park visitors. Cape Cod
National Seashore Land Protection Plan B-2, 3 app. (1985) [hereinafter Cape Cod
Protection Plan].

67. Thomas, supra note 59, at 233.

68. Cape Cod Protection Plan, supra note 66, at 18. See also text accompany-
ing note 50.

69. Cape Cod Protection Plan, supra note 66, at 10. See also text accompany-
ing note 63.

70. The Cape Cod Protection Plan list the following as adequately protected
land: (1) NPS land: 27,139 acres; (2) other federal (U.S. Coast Guard and Defense
Department): 147 acres; (3) Commonwealth of Massachusetts: 11,930 acres; (4) lo-
cal town land (Provincetown, Truro, Wellfleet, Eastham, Orleans, and Chatham):
2,612 acres; (5) private ways (providing access to developed property): 180 acres;
(6) developed property: 1,115 acres; (7) commercial property: 140 acres. Cape Cod
Protection Plan, supra note 66, at iv, 18-19.
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and aesthetic values. Although the zoning used at the Seashore
does not prohibit development, it provides for control over den-
sity, type, location, and character of private development.” In ad-
dition, other pertinent federal, state, and local laws assist in pro-
tecting the Seashore.”

The Cape Cod National Seashore is an example of an NPS
unit which has succeeded in protecting unique environmental in-
terests. The Seashore has achieved most of its goals since its in-
ception in 1961. Congressional policy and intent which balanced
the use of eminent domain with private interests were clearly
drafted into the Act. Though the unit infrequently exercised its
eminent domain discretion, it achieved the goals of protecting
unit resources with creative management and the coordinating ef-
forts of other governmental bodies. Still, warning signs loom on
the horizon. With federal funds for parkland acquisition strictly
limited,” the “Cape Cod formula” of using federal condemnation
power as a means of regulating local land use activity may no
longer remain a viable resource protection policy.™

B. Olympic National Park

The Olympic National park, located on the Olympic Penin-
sula in Washington State, was established by Congress in 1938 to
preserve for the benefit, use, and enjoyment of the people the
Park’s spectacular coastline, scenic lakes, majestic mountains and
glaciers, and the magnificent rain forests. The Olympic Peninsula
is ecologically isolated, bounded on the west, north, and east by

71. Id. See also Cape Cod Seashore; Zoning Standards, 36 C.F.R. § 27.1-4
(1985).

72. Cape Cod National Seashore has concurrent jurisdiction over the acquired
lands within its boundaries. The discharge of pollutants into the environment is
restricted by the Federal Water Pollution Control Act, 33 U.S.C. §§ 1251-1376
(1982). Other federal laws which protect the Seashore are the Safe Drinking Water
Act, 42 U.S.C. §§ 300f-300j-10 (1982); the Archeological Resources Act of 1979, 16
U.S.C. §§ 470aa-470ee (1982 & Supp. II 1984); the National Historic Preservation
Act, 16 U.S.C. §§ 470-470w-6 (1982); and the Coastal Zone Management Act of
1972, 16 U.S.C. §§ 1451-1464 (1982). Additionally, the Massachusetts Wetlands
Protection Act, (Mass. GEN. Laws ch. 131, § 40 (1974)) prohibits private parties
and governmental agencies from filling, removing, dredging, or otherwise altering
a wetland or any area within 100 feet of a wetland.

73. See supra note 35.

74. See also Thomas, supra note 59, at 255 (referring to the “Cape Cod
formula” as a “paper tiger”).
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large bodies of saltwater, and on the south by forests. Eleven spe-
cies and varieties of plants, five mammals, three fish, and at least
one butterfly occur nowhere else outside of the Olympics.”™

The purpose and intent of the 1938 Act made it clear that
the establishment of the Park did not nullify the property rights
of inholders.”® An amendment in 1958 authorized the Secretary of
the Interior to exchange some federal land for lands and interest
in lands not in federal ownership within the exterior boundaries
of the park.”” Legislative history of the amendment indicates that
one of the Act’s purposes was to partially eliminate private in-
holdings in the Park which ostensibly created problems in the ad-
ministration of the Park.” The need for the 1958 amendment in-
dicates that condemnation authority was not utilized during the
early history of the Park.

Condemnation power was specifically granted to the Secre-
tary under the Olympic National Park Act under the 1976
amendment which extended the Park to include the Ozette and
Point of Arches areas.” Technically, however, the Park unit al-
ready had vested eminent domain power under the Condemna-
tion Act.® Two conclusions can be offered as a result of the 1976
amendment: (1) Congress was attempting to encourage the unit
manager to use condemnation proceedings, or (2) Congress did
not realize that condemnation power already existed in the unit.
Unfortunately, legislative history does not reveal an answer to
this question. Nevertheless, this confusing situation points to the
need for the clear and concise vesting of eminent domain power
on a specific, rather than general, basis.

C. Ebey’s Landing National Historical Reserve®

The Ebey’s Landing National Historical Reserve (Reserve) of

75. Olympic National Park Land Protection Plan 2 (1983).

76. 16 U.S.C. § 255 (1982).

77. 16 U.S.C. § 251b (1982).

78. S. Rep. No. 1553, 85th Cong., 2d Sess. (1958) reprinted in 1958 U.S. CobE
CoNG. & Ap. NEws 2638.

79. 16 U.S.C. § 251 (1982).

80. See supra note 14.

81. Ebey’s Landing National Historical Reserve is not an actual unit of the
National Park System, but is classified as an “affiliated area” under 16 U.S.C. §
461 (1982). However, the Reserve is characterized by substantial financial and
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Washington State was established by Congress in November 1978
“in order to preserve and protect a rural community which pro-
vides an unbroken historical record from the nineteenth century
exploration and settlement in Puget Sound to the present
time.”®? The Reserve comprises the Central Whidbey Historical
District, which includes a scenic island community of farms,
woodlands, open space, historical structures, and the historic
town of Coupeville. The resources to be protected constitute the
historic rural environment of central Whidbey Island. The Re-
serve is comprised of approximately 13,100 acres of land and
4,300 surface acres of salt water for a total of 17,400 acres.®® The
resources to be protected by the reserve are quite varied.®

The legislative authority for the acquisition of property at
Ebey’s Landing explicitly prohibits the use of eminent domain:
“[t]he Secretary [of the Interior] is authorized to acquire such
lands and interest . . . by donation, purchase with donated or ap-
propriated funds, or exchange, except that the Secretary may not
acquire the fee simple title to any land without the consent of the
owner.”® The Reserve was authorized to carry out the provisions
of the Act at an amount not to exceed five million dollars, of
which $500,000 was to be used for development.®®

The Reserve has managed well without the use of eminent
domain power. Several traditional and non-traditional methods
were incorporated into its land protection plan by project man-

technical support from the NPS. Additionally, Ebey’s Landing resembles NPS
units in its compliance with the NPS 1983 Land Protection Plan policy. Despite
the technical classification of the Reserve, its strong relationship with the NPS
and its experience under the Land Protection Plan policy make it deserving of
inclusion in this survey.

82. National Parks and Recreation Act of 1978, 16 U.S.C. § 461 (1982).

83. Ebey’s Landing National Historical Reserve Land Protection Plan 3
(1984) [hereinafter Ebey’s Landing LPP].

84. The reserve’s LPP identifies several key resources to be protected at
Ebey’s Landing. They include (1) visual resources, such as seascapes and prairies;
(2) archeological resources, of which 33 sites have been identified at the Reserve;
(3) historical resources, which include at least 91 residential and commercial struc-
tures in the National Register of Historic Places; (4) recreation resources, which
include saltwater beaches and scenic vistas; (5) fishery resources, such as smelts,
mussels, and clams; and (6) sensitive biotic resources. Two listed endangered and
threatened species, the peregrine falcon and the bald eagle, may occur within the
Reserve. Id. at 3-7.

85. 16 U.S.C. § 461 (1982).

86. Id. at § 508(f).
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ager Reed Jarvis to protect the resources of Ebey’s Landing.
These include:

(1) maintenance of a favorable public attitude for the reserve
by dealing with each landowner on an individual basis and taking
into account his or her future needs;®’

(2) purchase and donation of development rights (ease-
ments) to preserve some of the open and rural character of the
reserve though currently purchase of the rights is limited due to
high cost and the limited amount of money remaining for land
protection;

(3) purchase in fee simple which would be used to preserve
the historical rural character of the critical areas, though as with
the purchase of development rights, it is a costly venture;

(4) development of a zoning plan in cooperation with local
governments to protect the critical areas and those lands adjacent
to the critical areas;

(5) exchange of acquired land for fee simple title of land in
critical areas in order to build a contiguous land ownership;

(6) exchange of fee simple title of land to a private party for
the development rights on both parcels. For example, the NPS
owns Blackacre which is suitable for farming. Smith who farms on
Whiteacre desires to expand his agricultural base by acquiring
Blackacre. The Reserve will trade fee title of Blackacre to Farmer
Smith for development rights on both farms. In this way, the Re-
serve can protect the resources of both parcels of land while
Farmer Smith can increase his production capacity.®®

Although the Ebey’s Landing formula may not be an appro-
priate substitute for eminent domain in all NPS units, the crea-
tive methods utilized to protect reserve resources should serve as
an example for future acquisition programs at NPS sites. Reed
Jarvis and his staff at Ebey’s Landing should be credited for hav-
ing explored, developed, and implemented such creative alterna-
tives to the power of eminent domain.

87. Telephone interview with Reed Jarvis, Project Manager of Ebey’s Land-
ing National Historical Reserve (Oct. 25, 1985).
88. Id. Ebey’s Landing LPP, supra note 83, at 20-21.
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D. Cuyahoga Valley National Recreation Area

The Cuyahoga Valley National Recreation Area (CVNRA) of
Ohio has posed a difficult situation for the NPS. The CVNRA
was established in 1974 to protect numerous sites of historic sig-
nificance, in addition to preserving the relatively undeveloped
valley as a setting for outdoor recreation.®® The legislative history
of the Act made it clear that the use of scenic easements should
be a major part of the land acquisition program for the area.®®

There is an interesting history behind the acquisition lan-
guage of the Cuyahoga Valley legislation. During the congres-
sional hearing concerning the creation of the CVNRA, several re-
lated bills were under consideration. Congressman dJohn
Seiberling of Ohio, a supporter of the CVNRA, claimed that the
bills were identical in content.”* However, in at least acquisition
authority, Seiberling was incorrect. H.R. 7167, the version which
did not pass, had proposed acquisition by zoning®® in a manner
similar to the “Cape Cod” formula.®® The bill, H.R. 7077, which
eventually passed Congress, had originally included condemna-
tion power;®* however, this power was conspicuously absent from
the final bill passed by Congress®® and now codified.*® The obvi-

89. S. Rep. No. 1328, 93d Cong., 2d Sess. (1974), reprinted in 1974 U.S. Cobe
Cong. & Ap. NEws 6649-50.

90. Id. at 6655.

91. Proposed Cuyahoga Valley National Historical Park and Recreation
Area: Hearing Before the Subcomm. on Nat’l Parks and Rec. of the House
Comm. on Interior and Insular Affairs, 93d Cong., 2d Sess. 104 (1974) (74 C.L.S.
H441-21) [hereinafter Hearings].

92. “(b) No real property of interest therein may be acquired under this Act
without the consent of the landowner as long as there is in force and applicable
thereto a duly adopted, valid zoning law or ordinance approved by the Secretary
[of the Interior] . . . .” Id. at 4.

93. See supra notes 65-67 and accompanying text.

94. “SECTION V—LAND ACQUISITION. The Secretary [of the Interior] is
authorized to acquire lands within the park by donation, purchase with donated
or appropriated funds, by condemnation or by exchange . . . . ” Hearings, supra
note 91, at 15.

95. See HR. REP. No. 93-1511, 93d Cong., 2d Sess. 2 (1974) (74 C.L.S. H443-
46); S. Rep. No. 93-1328, 93d Cong., 2d Sess. 8 (1974) (74 C.L.S. S443-74).

96. “[T]he Secretary . . . may acquire lands, improvements, waters, or inter-
ests therein by donation, purchase with donated or appropriated funds, exchange,
or transfer.” 16 U.S.C. § 460ff-1(b) (1982). Standing alone, the canon of statutory
construction expressio unius est exclusio alterius would deem the power to con-
demn ultra vires. See also LAND AND NATURAL RESOURCES DivisioN, U.S. DEPART-
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ous lack of specific authorization did not, however, prevent the
NPS from using condemnation proceedings to acquire private
property in the Cuyahoga Valley. By 1982 the NPS, apparently
acting under the Condemnation Act,?” had acquired at least fifty
out of 378 residential parcels through condemnation.?® The irony
of this situation is that the Department of the Interior was ini-
tially against the enactment of the Cuyahoga Valley legislation.?®

Neither Congress nor the courts are likely to remedy such
actions by the NPS. Congress can no longer rely upon the legisla-
tive veto as a means of providing prospective relief of an agency
action.'® While other mechanisms of oversight and control may
be utilized by Congress, such specific corrective legislation would
prove difficult to achieve.'®

MENT OF JUSTICE, A PROCEDURAL GUIDE FOR THE ACQUISITION OF REAL PROPERTY BY
GOVERNMENTAL AGENCIES 2 (1972) (“If defects in the agency’s authority to con-
demn are found, or if the extent of that authority is unclear, it is recommended
that clarifying legislation or an explicit authorization in an appropriation act be
obtained before acquisition of properties is commenced.”).

97. See supra note 14. Whether congressional proponents of H.R. 7077 inten-
tionally dropped the explicit condemnation language in order to alleviate local
landowner opposition to the bill is a speculative, but not unrealistic, assessment of
the facts.

98. Letter from Congressman John Seiberling (D., Ohio), Chairman of Sub-
committee on Public Lands and National Parks, to the Wall St. J., June 14, 1982
at 21, cols. 1-2. A statistical summary of the private acres taken through condem-
nation at the Cuyahoga Valley is not included in its Land Protection Plan of Oc-
tober 1984. Cuyahoga Valley National Recreation Area Land Protection Plan 3
(1984). For a popular account of the private landowners’ plight at the CVNRA, see
Weiss, Park Service Land-Grab, THE PROGRESSIVE, 35-37 (Oct. 1985).

99. “The Department contends that the resources of the valley will be suffi-
ciently protected through a program now underway in which matching grants
from the Land and Water Conservation Fund are combined with State and local
funds for the purchase of land in the area.” S. Rep. No. 1328, supra note 89, at
6654.

100. In LN.S. v. Chadha, an immigration judge suspended an alien’s deporta-
tion pursuant to 8 U.S.C. § 1254(c)(1). The U.S. House of Representatives vetoed
the suspension under 8 U.S.C. § 1254(c)(2), which authorized one House of Con-
gress to invalidate the decision of the executive branch to allow a particular de-
portable alien to remain in the United States. This veto power was held to be
unconstitutional. 462 U.S. 919, 924-28 (1983). The court soon thereafter affirmed
without opinion a ruling which struck down congressional use of the two-house
veto. United States Senate v. F.T.C., 463 U.S. 1216 (1983), aff’g Consumers Union
v. F.T.C, 691 F.2d 575 (D.C. Cir. 1982) (en banc).

101. Mak, One Fell Swoop: The Chadha Decision and the Need for Supreme
Court Clarification, 9 SEToN HALL LEcis. J. 161, 199-200, 203-04 (1985).
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The judiciary has refused to intervene in such matters. In an
unpublished Sixth Circuit decision, the court interpreted the
Cuyahoga Valley Act to have authorized the Secretary of the In-
terior “to employ the power of eminent domain to acquire those
parcels of land required for park use.” The court refused to look
at the legislative history of the Act, saying that the judiciary’s
role is limited in a question concerning eminent domain.'*?

The GAO has harshly criticized the NPS for its land acquisi-
tion practices at Cuyahoga Valley. In a 1981 report, the GAO
published the results of a telephone survey with 236 randomly
selected residents of the CVNRA. Many Cuyahoga Valley land-
owners did not believe they were properly informed about the
NPS’s intent to acquire an interest in their property or were
treated fairly during the negotiation process.’®® The GAO report
also found that little use was made of easements as an alternative
to fee acquisition. The area superintendent directed the land ac-
quisition office to acquire no easements that exceeded twenty-five
percent of the full fee value. As of 1981, the NPS had acquired no
agricultural easements in the Cuyahoga Valley.*

Contrary to congressional intent, these land acquisition poli-
cies resulted in the elimination of many pastoral and historic set-
tings.’*® The GAO report also stated that zoning as a land acqui-

102. Cuyahoga Valley Home-owners & Residents Association v. Andrus, No.
82-3324, 716 F.2d 902 (6th Cir. 1983), cert. denied, 464 U.S. 1008 (1983). See also
note 116 (discussing the limited role of the court in evaluating the “public use”
requirement in eminent domain legislation).

103. The GAO survey found that 77% of the 236 landowners said they did
not believe their properties would be acquired. Eighteen of 29 landowners who
knew their property would be in the recreation area said that the interest to be
acquired would be a scenic easement. Although the 1979 NPS policy required offi-
cials to obtain landowners’ input in the development of land acquisition plans,
only five percent of the 117 landowners who knew of the plan said that they had
participated in the development of the plan for the area. Thirty-eight percent of
the 147 landowners whose property was acquired in fee simple said that they ob-
jected to this type of acquisition. Thirty-six percent of the 236 landowners said
that they believed the Park Service’s land acquisition practices in the area were
unfair; 33% had no opinion, and 31% considered them fair. U.S. GENERAL Ac-
COUNTING OFFICE, REPORT To SEN. TED STEVENS, FEDERAL LAND ACQUISITION AND
MANAGEMENT Pracrices, CED-81-135 at 19-20 (Sept. 11, 1981). See also note 97
and accompanying text.

104. RepoRT To SEN. TED STEVENS, supra note 103 at 18.

105. See generally S. Rep. No. 1328, supra note 89, at 6656 (for legislative
history regarding “improved property”).
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sition alternative had not been promoted.’°® While subsequent
expansion of the unit could account for some increase of ex-
penses, the reliance on fee acquisition at the CVNRA is reflected
in its authorized appropriations, which have increased from
$34,500,000 in 1974 to $70,100,000 in 1978.1°7

A more vigorous program of fee acquisition at the CVNRA
was advocated in a 1984 report by the staff of the House Subcom-
mittee on Public Lands and National Parks. The report indicated
that in 1983 over fifty landowners were willing to sell their prop-
erty in the CVNRA. With over six million dollars in unobligated
funds available for acquisition, the report criticized the NPS for
not having purchased this land.’*® The report, however, did not
address the reason why the NPS should have bought the land.

Statutory authority does not direct the NPS to buy every
tract of land where a willing seller exists. If the NPS can protect
the unit’s resources in an effective and less expensive manner, the
NPS should be complimented for not wasting taxpayers’ money
on unnecessary fee acquisitions. Current and future prospects for
severe financial constraints on parkland acquisition only serve to
magnify this important reality.'*®

The House report also criticizes the NPS for delays incurred
in approving a declaration of taking at the CVNRA. At risk in the
three-month interim was potential development of the property.
By the time the NPS had filed the Declaration of Taking, the
then current owner had received zoning and other local approvals
and had begun marking and cutting down trees for a housing de-
velopment.!*®* The NPS might have remedied this problem in one
of two ways. First, the CVNRA might have developed a closer

106. REPORT TO SEN. TED STEVENS, supra note 103 at 19.
107. 16 U.S.C. § 460ff-5(a) (1982).
108. House REPORT, supra note 1, at 16.
109. When considering the amount of acreage left to protect, the high
costs of acquiring land, and the limited funds available, it is important that
the Park Service acquire only those lands, or interests therein, needed and
that alternatives to fee simple acquisition be used to the maximum extent
feasible.
U.S. GENERAL ACCOUNTING OFFICE, REPORT TO THE SECRETARY OF THE INTERIOR,
NEw RULES FOR PROTECTING LAND IN THE NATIONAL PARK SYSTEM—CONSISTENT
CoMPLIANCE NEEeDED at 16-17 RCED-86-16 at 16-17 (Oct. 31, 1985) [hereinafter
REPORT TO THE SECRETARY OF THE INTERIOR]. See also note 35.

110. House REPORT, supra note 1, at 19-20.
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relationship with the local zoning authorities and developed some
form of cooperative land use plan for the CVNRA and vicinity.
Second, an equitable remedy such as an° injunction for a
threatened irreparable injury to the land might have been sought
in forestalling further development on the property until the Dec-
laration of Taking became effective. The House report did not
suggest either of these alternatives.

The success of many other NPS units was not replicated at
the CVNRA. Misunderstanding of the unit’s legislative purpose,
poor public relations, and the agency’s overzealous nature in
resorting to unnecessary and expensive land acquisition practices
resulted in an unsatisfactory situation in the Cuyahoga Valley.

IV. ProrosaAL FOR REFORM

As exemplified by the units discussed, there exists no uni-
form policy standard or guideline for the implementation of NPS
eminent domain authority. As a result, the individual unit man-
agers are left with wide discretion.’? Although legislation for
forty-one of the NPS units explicitly provides for some form of
eminent domain discretion of the Secretary of the Interior,!*? the

111. Telephone interview with Warren Brown, Program Analyst for the Divi-
sion of Park Planning and Special Studies (Oct. 28, 1985).

112. The author found the following NPS units with at least some vested con-
demnation power on the part of the Interior Secretary. All are found in Title 16 of
the United States Code (1982 & Supp. II 1984): Yosemite National Park, § 47e;
Redwood National Park, § 79g(b); Colonial National Historical Park, § 81e; Sara-
toga National Historical Park, § 159a; Chalmette National Historical Park, § 231b;
Olympic National Park, § 251i; Theodore Roosevelt National Park, § 242; Cum-
berland Gap National Historical Park, § 263; Canyonlands National Park, §
271c(b); Virgin Islands National Park, § 398d(d); Great Smoky Mountains Na-
tional Park, § 403i; Mammoth Cave National Park, § 404c-11; Lowell National
Historical Park, § 410cc-34(a); Richmond National Battlefield Park, § 423k; Fred-
ericksburg and Spotsylvania County Battle Fields Memorial, § 425a; Stones River
National Battlefield, § 426d; Site of Battle with Sioux Indians, § 427; Kings
Mountain National Military Park, § 430a; Gettysburg National Military Park, §
430g; Vicksburg National Military Park, § 430h-3(b); Monocacy National Battle-
field, § 430k; Kennesaw Mountain National Battlefield Park, § 430u; Wilson’s
Creek National Battlefield, § 430kk; Antietam Battlefield, § 430nn; Perry’s Vic-
tory and International Peace Memorial, § 433c; Fort Frederica National Monu-
ment, § 433h; Pipestone National Monument, § 445d; Pioneer National Monu-
ment, § 449; Fort Stanwix National Monument, § 450m; Andrew Johnson
National Historic Site, § 450p; Ackia Battleground National Monument, § 450r;
Homestead National Monument of America, § 450u; DeSoto National Memorial, §
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general Condemnation Act grants the power of eminent domain
to every NPS unit without specific legislative authority.'!®* The
following reforms would correct such inequities:

(1) The general Condemnation Act of 1888 should be re-
pealed by Congress. It should be replaced by a statute which
vests a particular federal agency with eminent domain authority
only when such authority has been specifically granted to that
particular federal unit in its authorizing legislation.’** While the
1888 general Condemnation Act may have been “ a natural means
for Congress to adopt in putting its constitutional powers into use
on a scale commensurate with the size of the nation and the need
of the time,”"!® our current notions of procedural due process, fair
play, and the expansive interpretation of “public use”'!® should
be considered in fashioning a modern replacement for the Act."’

(2) Acquisition power should be tailored to accomplish the
specific needs of each unit.!*®* Congress should grant eminent do-

450dd; Booker T. Washington National Memorial, § 45011; Cape Hatteras Na-
tional Seashore Recreational Area, § 459a; Cape Cod National Seashore, § 459b-3;
Padre Island National Seashore, § 459d-1; Fire Island National Seashore, § 459-
1(a), (e); Canaveral National Seashore, § 459j-2; Pictured Rocks National Sea-
shore, § 460s-7(a); Sleeping Bear Dunes National Seashore (inferred), § 460x-8(b).

113. See supra notes 14 and 15.

114. This particular proposal will impact upon all federal agencies which con-
duct eminent domain proceedings under the general Condemnation Act. While a
discussion of these agencies is beyond the scope of this Comment, Congress should
likewise review the authorizing legislation of these respective agencies and tailor
their condemnation powers accordingly.

115. Carmack, 329 U.S. at 236. See also note 14.

116. Any restriction which the authors of the 1888 general Condemnation Act
may have envisioned by limiting such power to the procurement of real property
for “other public uses” has long since been forgotten. The Supreme Court’s inter-
pretation of “The Public Use Doctrine” of the fifth amendment serves as an in-
structive example. The Court has exhibited a permissive attitude in deciding
whether a taking scheme by the government fulfills the “public use” requirement
in eminent domain questions. Unless the scheme is irrational, the Court will ac-
quiesce to the legislative branch the question of “public use,” thereby making
such a requirement a preordained fact. “[I]f a legislature, state or federal, deter-
mines there are substantial reasons for an exercise of the taking power, courts
must defer to its determination that the taking will serve a public use.” Hawaii
Housing Authority v. Midkiff, 467 U.S. 229, 244 (1984).

117. See supra note 97.

118. For example, the purpose of the Chaco Culture National Historical Park,
associated with the Chaco Archeological Protection Site System (CAPSS) in
northwestern New Mexico, is to provide for the preservation and interpretation of
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main power only to those NPS units where it is absolutely neces-
sary to accomplish the legislated purposes of the unit. Facilities
with limited protection mandates such as Ebey’s Landing find
that they are able to function adequately without the power. NPS
units, perhaps in an urban environment, might discover it impos-
sible to fulfill their congressional purposes without the power of
eminent domain.''®

(3) Congress should carefully tailor the eminent domain au-
thority it dispenses to individual NPS units to prevent misuse of
discretion by unelected officials. Congress must shoulder a greater
responsibility in the implementation of NPS eminent domain au-
thority. Ministerial functionaries not directly accountable to the
public should be prevented from engaging in policy choices. Leg-
islation should be drafted to incorporate procedural and substan-
tive checks in such condemnation authority.

(4) Congress must avoid vague legislative authorization lan-
guage. Congressional intent to vest condemnation power to a unit
should be unequivocally stated. Such legislation may have pre-
vented the unfortunate situation which occurred at the CVNRA.

the unique archeological resources associated with the prehistoric (Indian)
Chacoan culture, and to facilitate research activities associated with these re-
sources. 16 U.S.C. § 410ii(b) (1982). The Joint Management Plan provides for the
coordinated management, protection, and interpretation of 33 sites by the Bureau
of Land Management, Bureau of Indian Affairs, Navajo Nation, individual Navajo
Indians, and private landowners. Joint Management Plan, Chaco Culture Archeo-
logical Protection Site System 26 (1982). See also 16 U.S.C. § 410ii-1(b) (1982).

Congressman Bill Richardson (D., New Mexico) has introduced a bill which
would add all of the CAPSS archeological protection sites to the Chaco Culture
National Historical Park. The proposed bill would allow the Secretary of the Inte-
rior to “acquire by exchange or purchase the beneficial interests which the Navajo
Nation may have in the archeological protection sites . . . or the Secretary shall
seek to enter into a cooperative agreement with the Navajo Nation.” H.R. 3685,
99th Cong., 1st Sess. (1985). Since condemnation is explicitly prohibited from use
in the acquisition of property held in trust for the benefit of any Indian tribe, 16
U.S.C. § 410ii-3(a), there is a serious question whether the general Condemnation
Act could be utilized to take Indian property under the proposed bill.

119. The Lowell National Historical Park, located in Massachusetts near the
New Hampshire border, is such an example. A significant textile producing site in
the 19th century, the Lowell unit was established in 1978 in part to preserve “a
very large proportion of the buildings, other structures and districts in Lowell
[which] date to the period of the Industrial Revolution and are nationally signifi-
cant historical resources.” 16 U.S.C. § 140cc (1982). Protection alternatives to ac-
quisition would be wholly inadequate to preserve such historical resources while
allowing for public access.
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(5) The judiciary must not abdicate its responsibility as
guardians of the Constitution by refusing to rule upon alleged
abuses of eminent domain power. While the congressional crea-
tion and expansion of park units are admittedly public uses under
the fifth amendment, this should not prevent the courts from
evaluating the legislative history and the purposes of each act to
enforce congressional intent.

(6) The NPS should carry the Land Protection Plan policy**°
one step further and establish uniform eminent domain guide-
lines for all units vested with such power from Congress. Imple-
mentation of the power must be exercised sparingly. Alternatives
to fee acquisition where it would comparatively protect unit re-
sources must be utilized over eminent domain in most, if not all,
contingencies.!*! Innovative preservation programs such as those
conducted at Ebey’s Landing should continue to be explored and
expanded especially in these times of severe fiscal austerity.

V. CONCLUSION

The National Park Service, in its seventy-year existence, has
been the steward of our national crown jewels, the national parks.
The various policies put forth to tackle the onerous task of main-
taining and expanding these resources have not always been uni-
versally accepted. A pitched battle is often fought in the national
arena between various constituencies, frequently ending in politi-
cal compromise. And yet, a rude surprise often awaits individuals
who believe their private land is secure from a taking. A nine-
teenth century Act of Congress vesting general condemnation
power in officers of the federal government may be invoked, ex-
traneous to the park legislation enacted through the democratic
political process. This scenario can be avoided once appropriate
reforms are adopted by Congress.

120. In its first review of the 1983 Land Protection Plan (LPP) policy, the
General Accounting Office found the NPS had not consistently complied with the
policy. Of the 38 LPPs reviewed by the GAO, 25 were found deficient. For exam-
ple, some plans rejected acquiring the minimum interest needed for resource pro-
tection, citing landowner concerns or unsupported claims of cost-effectiveness.
The NPS takes strong exception to many of the GAQ’s criticisms. REPORT TO THE
SECRETARY OF THE INTERIOR, supra note 109 at 8, 18-19 RCED-86-16 (Oct. 31,
1985). The author believes such inconsistencies in compliance will be remedied in
part by the inevitable swing of the budget ax. See note 47.

121. See supra notes 47 and 109.

This content downloaded from
50.236.80.144 on Mon, 11 Jul 2022 06:04:56 UTC
All use subject to https://about.jstor.org/terms



1986] EMINENT DOMAIN 961

A variety of circumstances dictate that eminent domain may,
and in some cases must, be used as a tool in the creation, devel-
opment, or growth of present and future units of the National
Park Service. However, this vesting of condemnation power must
be granted to park units on an individual basis by Congress,
grounded on a fair representation of the facts to those whose lives
and property are likely to be affected, and forged in the heat of
the democratic process.
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